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Current Topics. 
The Hereford Inquiry. 


WITH remarkable swiftness Lord Justice GODDARD produced 
his report on the Hereford Juvenile Court Inquiry on 16th 
November, a little over a fortnight after his warrant of appoint- 
ment under s. 1 of the Tribunals of Inquiry (Evidence) Act, 1921. 
It is a detailed and thorough document. some 10.000 words long, 
in which the whole history of the Craddock case is reviewed in the 
light of the evidence now available. The first point made is that 
although the hearing of the case took place on 12th and 26th 
January, 1943, the motion for leave to apply for an order of 
certiorari to quash the conviction was not made until 20th July, 
a few days before the six months’ time-limit from the date of the 
proceeding it was desired to quash. It was not surprising, 
GODDARD, L.J., wrote. if after this lapse of time *‘ honest people 
feel that their memories may have become defective.” Moreover, 
apart from the plain words of R.S.C., Ord. 59, r. 5, requiring the 
notice of motion to be served on ‘the other parties to the 
proceedings,” it would seem elementary that if it is sought to 
have a conviction quashed, the prosecutor upon whose information 
it was obtained, and who may become liable to proceedings if the 
conviction is quashed, should be informed so that he may be 
heard if he so desires.”’ The solicitor’s explanation of his failure 
to comply with the rule was unsatisfactory, and had the pc lice 
been inform+d the application was to be made, a very different 
state of affairs might have resulted. GopparRpb, L.J., said that 
the inquiry at Hereford lasted four days, and the two boys and 
their parents. the magistrates concerned. and the police were all 
represented by their respective counsel. Counsel] for the Treasury 
Solicitor was also there to assist the court if necessary. After 
setting out the various alleged irregularities, the report states that 
it is doubtful whether cross-examination would ever be allowed 
on affidavits in proceedings on the Crown side of the King’s Bench 
Division (R. v. Kent JJ. {1928] W.N. 137). In the present case 
there was no application to cross-examine, and on the affidavits 
before the court it appeared as undisputed that there had been a 
plea of guilty only to larceny in respect of the first charge and a 
plea of not guilty not only to both charges of breaking and 
entering but to the second charge of larceny and also to wilful 
damage. After seeing all witnesses who could throw any light on 
the matter and after hearing them cross-examined, it was, in his 
lordship’s opinion, clear beyond doubt that Payne and Craddock 
admitted both charges of larceny and also the charge of malicious 
damage. They pleaded not guilty to the two ¢ harges of breaking 
and entering and their pleas were accepted, and those charges 


dropped. 
Other Findings. 


THE report points out that no objection was taken when, before 
the trial and outside the court, Detective DAVIES, in accordance 
with a proper practice, read out to the boys particulars of two 
other charges which. in the event of a finding of guilt. it was 
suggested should be taken into consideration, and the boys signed 
the form containing the particulars. The main difficulties in the 
ease were the court record and the justices’ affidavits. The 
assistant to the clerk to the justices, whose business it was to 
take a note of the proceedings and prepare the court register, was 
only eighteen years of age and had only two years’ experience in 
the office of a clerk to justices. Pleas of not guilty had been 
entered in the court register and GoppARD. L.J., thought that 
the reason for the note being wrong in respect of the wilful damage 
charges was because of what was said by the boy’s solicitor about 
the extent of the damage not being admitted. or that it was not 
admitted that the boy Craddock did it all. There was less excuse 
for the incorrect entry as to the second charge. As to the 
signature of the court register by Mrs. BENTLEY-TAYLOR, 
GODDARD, L.J., thought it ‘fair to say that... not many 
magistrates would scrutinise the whole entry.” The case would 
have *‘ one useful result if it serves to draw pointed attention to 
the vital necessity of care in entering and checking the entries in 
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the books of the court.””. The learned Lord Justice drew attention 
to the fact that ‘* finding’ is substituted for the word ** con- 
viction ” in connection with children and young persons under 
s. 59 of the Children and Young Persons Act, 1933, and said that 
he did not interpret the rules under that Act as meaning that the 
court is to treat every case as though a plea of ** not guilty ” is 
entered. If that was the intention, it should be clearly expressed. 
The affidavit of Mrs. BENTLEY-TAYLOR, which was adopted by 
the two other magistrates, appeared to admit that there were 
pleas of not guilty to two of the charges. What had happened 
was that there had been a change of the clerk of the peace, and 
when the magistrates, on being asked, said that their recollection 
was that there had been pleas of guilty, they allowed themselves 
to be persuaded that their memories must be at fault, after being 
told that it would require a lot of evidence to displace the evidence 
of the court register. His lordship regretted that the magistrates’ 
adviser did not ask the police what their recollection was, and it 
was here that it was so unfortunate that the prosecutor had not 
been served. The magistrates must, however, take responsibility 
for their breach of r. 11 (iv) in failing to tell either the boys or 
their parents of the material contents of the reports as to the 
characters of the parents and the children and their home 
surroundings. Another irregularity was the breach of r. 12 in the 
failure of the justices to inform the parents before making their 
order of the manner in which they proposed dealing with the 
boys. It was not for his lordship to pass any opinion on the 
sentence ; more than one opinion was always possible on any 
sentence. There could be no complaint about the method of 
carrying out the sentence. The use of the words ‘* as soon as 
practicable could not mean that the sentence could not be 
executed until the expiry of the fourteen days allowed for 
appealing. Nothing could be worse for a boy than the post pone- 
ment of the sentence of birching for a fortnight. The statute not 
only permitted, but required. that the sentence should be carried 
out forthwith. There was no irregularity on the part of the police, 

but it was desirable that police officers, when prosecuting, should 
refrain from referring to possible sentences unless invited by the 
court to do so. It would also be desirable, to prevent any 
possibility of mistake, that if corporal punishment is awarded by 
the court, a direct question should be put to the parents, if 
present, whether they desire to witness the birching or not. The 
wording of the statute created a difficulty regarding the carrying 

out of a sentence of corporal punishment while there is a 
possibility of appeal. It was not easy to envisage a remedy short 
of suspending the birching till the time for appealing has ¢xpire d, 

a course which would probably not be regarded as in the interests 
of the child. It we may be permitted to add our short comment 
on this point, and on no other, it is that if the law is that a sentence 
of corporal punishment must be carried out, even if there be a 
possibility of successful appeal, then the sooner the law is altered 
the better. 


Fraudulent Preferences. 

ONE of the interesting points which emerge from the evidence 
which has recently been taken before the Company Law Amend- 
ment Committee under the chairmanship of Mr. Justice COHEN 
relates to fraudulent preferences contrary to s. 265 (1) of the 
Companies Act, 1929. That subsection provides that if a 
conveyance, mortgage, delivery of goods, payment, execution, 
or other act relating to property would, if made by or against 
an individual be deemed to be a fraudulent preference, it 
would if made or done by or against a company, be deemed, in 
the event of it being wound up, to be a fraudulent preference of 
its creditors, and be invalid accordingly. On the second day of 
the inquiry, Mr. Huan Parker NaAunton, D.S.O., Official 
Receiver in Companies Winding-up, was asked how far he thought 
that the recent decision In re M. Kushler, Ltd. (1943), 112 LJ. Ch. 
194, in the Court of Appeal would improve the position with 
regard to fraudulent preferences. The reply was that it had got 
rid of the difficulties which had arisen since Peat v. Gresham 
Trust, Ltd. [1984] A.C. 252. ‘ In view of that decision,” he was 
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asked, *‘ the only alteration you suggest is that the period should 
be extended to six months.’’ The answer was * Yes,’’ but he 
rather thought that the senior Official Receiver in Bankruptcy 
would like to have something to say about it because he was not 
altogether in agreement that it should be six months. The 
memorandum submitted by the Official Receiver stated that the 
corresponding provision with regard to individuals was s. 44 of 
the Bankruptcy Act, 1914. Since the House of Lords decision 
in Peat vy. Gresham Trust, Ltd., supra (followed by In re J. S. Lyons 
(1954) W.N. 195), it had been very difficult indeed to establish a 
fraudulent preference. In re M. Kushler, Ltd., supra, the Court 
of Appeal had reversed a decision of BENNETT, J.. and set aside 
certain transactions as a fraudulent preference. In giving his 
decision, LORD GREENE applied certain tests and expressed certain 
views concerning a speech of Lorp ToMLIN in Peat v. Gresham, 
supra, which, the Official Receiver wrote, would be of considerable 
assistance to liquidators, trustees in bankruptcy and their legal 
advisers in dealing with future cases of this description. 
Mr. NAUNTON suggested that the period of three months in s. 44 
of the Bankruptcy Act, 1914, should be extended to six months. 
That section provides that a fraudulent preference occurs where 
a person unable to pay his debts when they fall due, within three 
months of the presentation of a bankruptcy petition upon which 
he is adjudged bankrupt, with a view to prefer a creditor or any 
surety for the debt due to such creditor, transfers property to that 
creditor, pays the debt, or allows his property to be taken for the 
debt. In the case to which Mr. NAUNTON referred, LORD GREENE 
said that he could not bring himself to believe that in a case 
where there was no direct evidence of intent to prefer, 
Lorp TOMLIN, who was only dealing with particular facts and a 
particular argument, was intending to say that wherever there 
was some other possible explanation then the inference must not 
be drawn. Gopparp, L.J., said in that case that if the inference 
of guilt was left in reasonable doubt, the trustee had not proved 
his case. The Official Receiver’s suggestion that the period should 
be extended to six months seems to be intended to sweep more 
transactions into the net. 


Lawyers’ Remuneration. 

How a Jawyer should be paid has for centuries past been a 
highly controversial subject. In different ages and countries 
methods and rates of payment have varied, and this is a matter 
for which those who are philosophically inclined will be able to 
seek and find their own explanations. To a lawyer the method 
and quantum of his remuneration is as interesting as it is to anyone 
else, but his interest in it exists for its own sake. Both the learned 
judge (BENNETT, J.) and counsel took part on 5th November 
(In re the Chosen Corporation) in the examination of au capert on 
American law as to the method and quantum of the remuneration 
of lawyers in New York, and the facts thereby revealed will 
interest English solicitors. The evidence was that the procedure 
in litigation was to ask the court to fix the solicitor’s fee, setting 
forth what work had been done and with what result. If the 
client was a company, all the shareholders would be notified of 
the situation to come in before the court and be heard. There- 
upon the court would take evidence or obtain such other 
information as it needed, and fix a fee. Counsel suggested, and 
the witness agreed, that it was a similar procedure to a taxation 
of costs, except that the New York courts had no taxation officers. 
In answer to BENNETT, J., the witness said that the costs would 
be paid out of the ** recovery.’’ The fees were based on a pure 
quantum meruit. Both the theory and the practice was that if the 
solicitors produced no fund and their services had not been of | 
benefit to the company, the solicitors got nothing, although they | 
had done the work. The witness agreed with counsel that it was | 
like having a bet, and also agreed with the learned judge that the 
bigger the risk the bigger the sum the solicitors got if it came off, 
but the pay depended also on the amount of work put in. The 
action could only be discontinued by order of the court, and then, 
if there was no tangible result, the court could not impose costs 
at all. It was on the theory that the solicitors had produced a 
fund in equity to which they could attach a right of recovery in 
the nature of a quantum meruit that the court ordered their costs 
to be paid. A party could, however, make a bargain with his 
attorney over there about costs, but in a shareholders’ action the 
statute required that the matter of compensation must be for the 
court. All parties in a shareholders’ action were brought before 
the court in equity so that the court could make a comprehensive 
decree. The initial proceedings would be protracted in proportion 
to the number of defendants whom the plaintiff's attorneys chose 
to serve with the writ. We are indebted to the solicitors for the 
respondents, Messrs. NORDON & Co., for a copy of the transcript 
of the shorthand note from which we have taken our own note of 
the witness’s evidence. The attitude of both the learned judge 
and counsel seems to suggest that lawyers in New York are paid 
only when they win. We feel, however, that the proper inter- 


pretation to put on the witness’s evidence is that so far as taxation 
of costs is concerned in New York, the court can only order this 
after the decisive end of an action and only in favour of the 
successful party, but that a party may make his own bargain 
with his attorney, and obviously he could be sued on such a | 
bargain. 


With regard to the suggestion that litigation may be |! 


agricultural 


made more expensive by the multiplication of parties, one is 
reminded of the meek reply of our own FRANK LocKwoop to the 
irritable query of the judge who saw him at the end of a long row 
of counsel in a will suit: ‘‘ And what are you here for, 
Mr. Lockwood 7" * Only five and one, my lord, only five and 
one.” Plus ¢a change, plus c'est la meme chose. 


Planning in the War Period. 

THE first steps to be taken in town and country planning 
during the war period are set out in outline in two memoranda 
issued in circulars 5 and 6 on 3rd November by the Minister of 
Town and Country Planning to local authorities and joint town 
and country planning authorities in England and Wales. 
Circular 5 aims at indicating the nature and amount of the 
planning work immediately essential to the effective administra- 
tion of interim development control within the powers at present 
available. In the case of applications for interim development 
where work is to be undertaken at once, or where it is important 
in the public interest to give an immediate decision so that 
preparatory work may be completed by the time that building 
can begin, there should be no delay in preparing a broad back- 
ground of planning proposals against which, pending the 
preparation of a detailed scheme, such applications can be 
judged. Such preliminary survey as with the present shortage 
of staffs can be achieved must be attempted. The next step is to 
prepare a preliminary outline plan. First, attention should be 
given to areas where general building development is likely and 
appropriate. Authorities should consider the effect on the 
planning of their district which would result from the retention 
of any war-time building developments which may appear 
suitable for the purpose, and in forming their views should 
consult the Regional Planning Officer. The Minister stresses the 
importance of external appearance and design and the employ- 
ment of expert architectural advice. The circular gives special 
attention to building in the rural areas, with special reference to 
the encouragement of rural industries, the prevention of 
uncontrolled building along the coast, and the housing of 
workers. Outline proposals for the urban areas 
should be under five main headings, i.e.. communications, 
residential areas, shopping and business, industry, and open 
spaces. Circular 6 points out that, apart from areas new to 
planning. there are towns where war damage has made the 
preparation of reconstruction schemes immediately necessary. 
In all areas as much planning work as possible should be carried 
out. The Minister anticipates a large extension of the grouping 
of local authorities in executive joint committees for planning 
purposes. This will to some extent relieve the staffing position. 
It is important. the circular states, that the experience of the 
small number of experienced planning officers available should be 
used to the fullest advantage. Planning authorities seeking staff 
should inform the Central Register of the Ministry of Labour of 
their requirements, as they have recently prepared, in consultation 
with the Ministry of Town and Country Planning, an up-to-date 
register of qualified planners. Applications should be addressed 
to the Central (Technical and Scientific) Register, Alexandra 
House, Kingsway, London, W.C.2. Planning officers may also 
be lent on a temporary or part-time basis, and in some areas the 
advice of the County Pianning Officer may be available. 


Recent Decisions. 

In Athel Line, Ltd. vy. Liverpool and London War Risks Insurance 
Association, Ltd., on 22nd November (The Times, 23rd November), 
Tucker, J., held that an order sent by the Admiralty to a convoy 
in which one of the plaintiffs’ vessels was sailing to return at once 
to the point of departure on account of an attack by a German 
raider on a convoy immediately ahead, whereby the plaintiffs’ 
vessel lost six days on the voyage and the plaintiffs incurred 
expenses for extra fuel, stores, wages and maintenance, had not 
caused general average expenditure according to the York-Antwerp 
Rules of 1924. His lordship held that Rule A envisaged the 
exercise by someone of his reasoning powers and his deliberate 
choice of some one course of action when more than one course 
of action was open to him; here the masters had no knowledge 
of the reason for the order to return and did not apply their 
own minds to the particular circumstances. 


In Conqueror Property Trust, Ltd. v. Barnes Corporation, on 
25th November (The Times, 26th November), « Divisional Court 
(THE Lorp CHiEr JUSTICE and MACNAGHTEN and TUCKER, JJ.) 
held on a special case from the appeals committee of Surrey 
Quarter Sessions that the appellants had been guilty of the 
offence of supplying a statement in writing as to the standard 
rent of flats, which was false in a material particular, contrary to 
s. 11 of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920, as amended. The rateable values of the flats were 
£28 and £34 each, and the standard rents were stated to be sums 
varying from £210 to £250 per annum on account of * lettings ” 
in December, 1939, in agreements under seal to a limited company. 
The court pointed out that the documents, though perfectly 
regular on the face of them, might be executed with no intention 
that they should ever be acted upon. The decision of quarter 
sessions that the letting was a sham was correct. 
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Juvenile Courts. 


Now that the Hereford Report has been published, some of the 
anxiety that has been felt about juvenile courts will probably die 
down. Indeed, The Times, in a leading article on the report, 
describes these courts as ‘‘ one of the most hopeful social 
experiments of our time.” 

That is manifestly true, but the report applies to the one case 
at Hereford in which irregularities were alleged, and does not, 
and was never intended to, deal with juvenile courts in general, 
and there it can hardly be said that the position should be viewed 
with complacency. 

One fact is outstanding, juvenile crime has increased, and the 
increase coincides roughly with the institution of these courts. 
There is another apparent fact, namely, that the police, certainly 
in London and the big towns, generally dislike bringing cases 
before the juvenile courts and avoid it if they possibly can, and 
to this must be added the cases, far from uncommon, where a 
private individual is unwilling to prosecute a child. The latter, 
quite often because a private prosecutor does not wish to spare 
his time to attend court. But this is not the sole cause, as private 
prosecutors do sometimes object to take action because of their 
dislike of the thought that by an action of theirs a child may be 
taken away from his parents. 

From whatever causes, the percentage of cases that come 
before the courts, compared with those that are reported to the 
police, is far smaller than people realise, so that the increase in 
juvenile crime may be even greater than is supposed. 

The reason for non-action often given by the police in private 
conversation, not in official reports, is that it is a waste of time. 
This appears to be based on the ground that punishment is rarely 
inflicted; the offender is either told to be a good boy, or bound 
over not to repeat his offence. This, of course, is no reason at 
all, as the aim of these courts is to reform and not punish. But 
the fact that many of the police have this feeling does raise the 
question as to whether the zeal of the reformer has not over- 
looked the deterrent value of punishment, and, by endeavouring 
to avoid it, has limited the methods of reformation. 

In the minds of many people the words ** forgiveness of sins ”’ 
and * avoidance of punishment ” appear to be synonymous. One 
sees this in all criminal courts: a well-intentioned person, in 
mitigation of punishment, says to the court, ‘** | hope you will 
forgive him or her, I am sure he or she will not do it again ”’; 
quite regardless of the prevalence of the offence or the feelings of 
an injured prosecutor. 

Forgiveness is not always justice. and does not mean that the 
offender should always escape punishment, but rather that the 
injured) person should) not be vengeful or himself inflict 
punishment. 

This conception of punishment is of impertance in‘dealing with 
juveniles, because they quite understand the law of nature, “ If 
I do wrong, I get punished.”’ And often when no punishment is 
forthcoming they pride themselves on having fooled the juvenile 
court. 

In many cases, obviously, a bind-over, with or without 
probation, is the proper determination, but if punishment is 
necessary, the powers of inflicting it are very limited. 

In the first place, the punishment of publicity has been taken 
away. Section 47 of the Act of 1983 lays down that the court 
shall sit in a different building or room from an ordinary court, 
and no person except a few privileged shall be present. 

This was enacted so as not to frighten a child, but it is 
questionable whether the net result is a gain. 

A trial in camera is a breach of one of the first principles of 
English law. It creates informality, and informality tends to a 
departure from law and procedure. Justices sometimes say with 
pride that they administer justice and not law. This is no 
matter for pride. The justice administered by A may be+quite 
different from the justice administered by B. But law and 
procedure is the collected justice of the ages, and the strict 
carrying out of law and procedure is largely dependent on public 
trials. While privacy may reduce a feeling of fright in a child, 
it may take away that fear of the law, so wholesome as an offset 
to wrongdoing, and thereby create a feeling of contempt for the 
court, particularly in the minds of those who have been there before. 

It may well be that this can be remedied by an alteration of 
the age limit laid down in the Act of 1932 which defines a young 
person who must, as a rule, be brought before a juvenile court, 
as over fourteen but under seventeen, 

If this were altered to under fifteen, those between fifteen and 
seventeen would have the punishment of publicity, and the 
consequent greater realisation of wrongdoing that a trial in an 
ordinary court should give, while all the curative powers that the 
juvenile court has are also vested in the ordinary magistrate’s courts. 

For children under fifteen, the benefits of privacy are probably 
greater than the benefits of publicity. It may also be that this 
age will coincide with the school leaving age. 

In the newspaper report of a lecture recently given to certain 
magistrates by an official, the speaker said that statistics showed 
that approved schools were more beneficial than whipping. 
It is difficult to understand how statistics can prove this: but 
one thing is certain. Whipping, which means not more than six 
strokes for a male child under fourteen with a birch rod, is 











| 


universally disliked by magistrates, court officials and police, and 
as a result is very rarely ordered. 

One hesitates to draw comparisons from public schools, but 
in these establishments birchings to-day are infinitesimal 
compared with former times. 

What. however, does remain in public schools and also in 
state schools is the cane, so presumably that is still considered 
efficacious for boys. Why should not courts have this power, to 
be administered ** as soon as practicable ?”’ With the same cane 
that the state schools use, and not only for males under fourteen, 
but also for those under seventeen. The extent to which it 
was used would, in practice, depend on the courts, and experience 
should soon show whether its continuance was desirable or not. 

It might even stop, what is not unknown, the case of a first 
offender, charged with others who are older, willingly taking all 
the blame, being confident that he will receive no punishment. 

Whatever views individuals may hold about corporal punish- 
ment one point in its favour is undeniable. It is speedy and 
once administered is finished. The importance of that cannot 
be overestimated. 

While on the question of punishment as a preventive of 
crime, the disapproval of a boy’s companions ought not to be 
left out of consideration. The conduct of all boys is affected by 
the reaction of their companions. 

It would be interesting to know how often a schoolmaster, 
proud of the good name of his school, goes to the police on 
hearing that a boy of his is in trouble, and asks not that the boy 
shall be let off, but that he, the schoolmaster, shall deal with 
the boy if the police will drop the charge. When this happens, 
it is certain the schoolmaster will make it plain to the boy that 
he has let the school down, and thereby incurred the indignation 
of the other boys. 

Which is the most salutary punishment for a juvenile thief ¥ 
A bind over, or the thought that his companions, in addition to 
his schoolmaster, disapprove ? 

It is not easy to adopt this idea in practice, but it might be 
encouraged. 

To conclude, there is the question of the justices themselves. 
Curiously enough, although there is a frequent) demand for 
younger justices, the official tendency seems to be the other way 
in some respects ; for example, the retiring age of a metropolitan 
police court magistrate has increased within the last few years. 

A knowledge of the problems of children is more important 
than youth in a magistrate. But who can decide whether a 
prospective magistrate possesses this qualification ? 

A liking for children is a very small part of it. The obvious 
class to possess it are the school teachers. They, at any rate, 
have had experience in controlling children, and experience 
counts a lot. 

It should not be difficult to evolve a scheme whereby the 
teachers in the district of a juvenile court) should themselves 
nominate one of their body for appointment to that court for a 
limited period, at a salary if need be. 

One of his optional duties might be that of administering the 
cane if it was ordered. 

The Hereford case is finished, but the ‘ hopeful social 
experiment’? remains, and the most enthusiastic supporter 
cannot be completely satisfied, while many people connected 
with juveniles are profoundly anxious. 

We are fighting this war to prevent international crime, but, 
if the peace is to be won, there must be a national increase in the 
number of law-abiding persons. 

And the child of to-day is the citizen of to-morrow. 








Review. 


LIONEL A. 
1943. 


BLUNDELL, LL.M., 
Demy Svo. pp. Xvill 
Ltd. ; 


Rent Restrictions Guide. by 
of Gray’s Inn, Barrister-at-Law. 


and (with Index) 140. London: Sweet & Maxwell, 
The Estates Gazette, Ltd. 10s. 6d. net. 
Most of the many text-books on the Rent and Mortgage 


Interest Restrictions Acts, 1920 to 1939, adopt the method of 
setting out the statutes (in so far as unrepealed) in chronological 
order, annotations following each section or subsection, rather 
than that of treating the subject as a whole and arranging the 
matter in paragraphs grouped into chapters. Some users prefer 
the former method, in spite of the numerous cross-references 
involved ; others are happier with the latter, despite the copious 
use of footnotes entailed. Writers find the latter a more formid- 
able task, but it is one which, in the case of this Guide, 
Mr. Blundell has performed with complete success. Forty-six 
paragraphs, arranged in ten chapters, give us a remarkably 
succinct exposition of the limits and nature of control, of the 
provisions restricting rent and the recovery of possession, of 
those affecting furnished lettings, etc. Compression has not 
meant omission; the reader will find every existing provision 
indicated, and every valid authority cited. The differences in 
status between “ old control”? and ‘ 1939 control”? houses are 
carefully pointed out where necessary, but perhaps the statement 
made in para. 10, ‘‘ the effect of decontrol is to take the premises 
out of the Acts altogether, restoring full freedom of unrestricted 
contract to the letting of them,’’ should be modified. 





428 





THE SOLICITORS’ JOURNAL 


December 4, 1943 





A Conveyancer’s Diary. 


Missing Trust Documents. 

We are, I imagine, only at the beginning of the difficulties which 
will be caused in the administration of trusts by the destruction 
of relevant documents during the war. It is obviously difficult 
to foresee more than quite a few of the troubles which are to be 
expected: but presumably the attendant inconvenience will 
increase as time goes on and the available secondary evidence 
becomes more scarce. It may therefore be as well to collect in 
one article notes of three recent cases which may be useful, two 
of which, curiously enough, did not arise from enemy action. 

The first case was briefly noticed in the “ Diary ” of 20th 
February, 1943, but is not otherwise recorded. The point 
involved was that, although the limitations of the settlement 
were perfectly well known, the composition of the fund was not. 
In such circumstances it may well be difficult to get a new trustee 
to accept appointment unless something is done to protect him 
against the charge of not having got in the whole fund. The 
form of order in such a case is based on Bennett v. Burgis, 5 Hare 
295, and amounts to a declaration that, diligent search having 
been made, it is not fit and proper for the trustees to take any 
further steps to ascertain or realise the assets, if any, subject to 
the trust beyond those already in their hands. At the present 
date the application is, of course, by originating summons, 
supported by an affidavit explaining the position with particular 
reference, to the inquiries that have already been made. It will 
be noted that the form of order does not commit the court to 
saying that the known investments are the only ones now subject 
to the settlement, but to a more cautious utterance, on the same 
model as the well-known order in Re Benjamin [1902] 1 Ch. 723, 
where liberty was given to the trustee to act on the footing that 
some likely fact was a fact. The point is, of course, that such an 
order is a complete protection to the trustee so long as it stands, 
but, if circumstances alter, it can be changed: the operative 
words would usually be prefaced by ‘‘ Until further order.” 

In the curiously entitled case ‘‘ In re trusts affecting Scheduled 
Investments : Perch vy. Robertson”? (1943), 87 Sou. J. 66, the 
converse difficulty arose. It seems to have been known, with 
reasonable accuracy, of what the fund consisted and that the 
settlement had been dated 2nd April, 1891, being a settlement 
executed on the marriage of the plaintiff. The defendant was 
the sole surviving trustee. The settlement and all the trust 
documents had been destroyed at the office of the trust solicitor 
in the air raid of 10th May, 1941, and the solicitor did not 
remember the trusts. It was known, however, that the plaintiff 
was entitled to the income for life. The defendant wished to 
retire from the trusteeship, but there was some understandable 
difficulty in finding a successor. The plaintiff took out the 
summons asking, in effect, for a declaration what were the trusts. 
She tendered as the only evidence of the contents of the settlement 
a will which she had made herself in 1933, the draftsman of which 
had had the settlement before him. The will recited that in the 
event of there being no issue of the plaintiff's marriage (as had 
happened) the capital of the trust fund was ultimately to be held 
on trusts for the plaintiff’s brothers and sisters in manner recited 
in the will. The summons appears to have asked for a declaration 
that those recited trusts were the trusts of the fund. Uthwatt, J., 
declined to make such an order as would appear to bind all parties 
interested, especially, I gather, in view of the fact that the life- 
tenant and trustee were the only parties to the summons. But, 
being substantially satisfied as to the position, he was prepared 
to make an order that, until further order, the defendant, or other 
the trustee of the settlement for the time being, was entitled to 
hold and deal with the scheduled investments upon the footing 
that the trusts affecting the same were the trusts mentioned in 
the summons. The costs were directed to be paid out of the 
fund, presumably as between solicitor and client. Here again the 
principle of Re Benjamin was followed. 

In Hansell v. Spink [1943] Ch. 396, the summons was one for 
the payment out of a fund in court, issued in proceedings for 
execution of certain costs which had been started by writ in 
1880. The trusts were those of a marriage settlement of 1873 
and the settled fund consisted only of a policy on the life of 
the husband, who had died just before the issue of the writ. 
The wife was life tenant and lived till 1942. There was only one 
child of the marriage, the applicant, and the wife had had no 
children by a second marriage which she had contracted. The 
money had been lodged in court, in or about 1880, to the credit 
of the action, ‘‘ Account of policy money of Rose Elizabeth 
Hansell widow for life remainder to the infant plaintiff William 
Procter Hansell” (the applicant) ‘‘ defeasible as in settlement 
mentioned with gift over subject to duty on death of Rose 
Elizabeth Hansell.” The widow having died, the applicant 
asked for the fund to be paid out to him. He was able to prove 
the matters of pedigree, but could not produce the settlement, 
nor any copy or draft. The settlement itself had clearly been 
in existence in 1880 as it was exhibited to one of the affidavits 
“read” in the order. But no one had had occasion to inquire 
about it in the intervening sixty years. There was evidence 


that the trust solicitors had at intervals thrown papers away, 
and that of late they had taken part in the paper salvage 











campaign during the war. Reference was made to a-note made in 
the handwriting of the chief clerk at the time of the order for 
execution of the trusts, which was as follows: ‘* Settlement 
18 Oct. 1873. Settled policy in London, Liverpool & Globe 
for £500 on marriage of Alfred Hansell and Rose Eliz. Procter 
to secure a payment of £50 p.a. The trusts of money are for 
Rose Eliz. for life for sep. use, remr. if she shall leave chn. 
surviving for Alfred Hansell for life, after decease of survivor 
for children or child of marre. Sons attg. 21 daurs. attg. 21 or 
marrying as tents. in comm. If no child attns. vested interest 
then to survivor of Alfred H. and Rose Eliz. absly.”’ Morton, J., 
pointed out that this was a case of a fund in court and he therefore 
could not apply the * principle of permissive distribution ”’ on 
the lines of Re Benjamin, but that he was being asked to order 
payment of the fund to the applicant out and out. But the 
evidence as to the terms of the settlement (consisting of the 
chief clerk’s note) was stronger than that in Perch v. Robertson, 
and the learned judge was satisfied that the plaintiff had estab- 
lished his title to the relief asked. That being so, he made the 
order for payment out. 

I think that the principles underlying those three cases will 
be found to cover a fair proportion of the cases which are likely 
to arise through loss of documents. That of ‘* permissive 
application ” is rather important as mitigating the severity 
of the ordinary rule that he who claims an interest in a fund 
must establish his title positively. But if there is no primary 
evidence, and if the secondary evidence is not reasonably strong. 
I do not think that an order for permissive application would 
be made. If so, and if no one could prove his title to the equitable 
interest, there would presumably be a resulting trust for the 
settlor. 








Landlord and Tenant Notebook. 
Varying the Rent. 


THE present war has caused much fluctuation in the value of 
many demised properties. In the early days many landlords 
were approached by their tenants with requests for a reduction 


| of rent, and many such requests were granted (whether for 


business reasons or out of altruism does not matter for present 
purposes) : since which some landlords, and some tenants, have 
wondered whether the arrangements made were legally binding. 

Such arrangements can, of course, be made in different ways 
and can be calculated to achieve somewhat different effects : 
thus, it may be agreed in so many words that for the rest of the 
term the rent shall be so much less, or the landlord may agree 
to accept so much less for a definite period, or he may 
““temporarily,”’ without stating any period, reduce the rent to 
a named figure. 

When one examines the question of the effectiveness of an 
agreement to vary rent generally, one is bound, very soon, to 
come across the case of Doe d. Monck v. Geeckie (1844), 5 Q.B. 841. 
and is likely to find it described as authority for the proposition 
that an agreement to change the rent will not effect a change of 
tenancy. | want to say something about this decision at the 
outset, because, in my submission, it does not go so far as has 
been suggested. 

The facts were that premises were taken for a year certain, 
commencing 12th May, 1840, the year’s rent to be £240. At 
the expiration of the year a new tenancy was created by holding 
over—there was no dispute on that point. On 12th May, 1842, 
the tenant agreed to an increase of £2 in the annual rent. In 
the course of the ensuing vear he was given—presumably six 
months’ (but the report gives no date)—notice to quit, expiring 
12th May, 1843. 

Kjectment proceedings followed, and the tenant’s argument 
was that a new tenancy had been granted and accepted on 
12th May, 1842. and could not be determined by notice before 
12th May 1844. 

Denman, (.J., rejected this contention. Without referring to 
the question whether a tenancy from year to year could be 
determined at the end of the first year (soon after, we were 
provided with authority that it could : Doe d. Clarke v. Smaridge 
(1845), 7 Q.B. 957), the learned judge said that no new tenancy 
had been created. But what is sometimes ignored by those 
referring to this case is that his lordship went on to say “* there 
may be a new contract, but its terms are the same as the old 
one.” 

The point is that this is at least consistent with a finding that 
the parties had, on 12th May, 1842, negotiated a surrender of the 
existing tenancy and agreed to a new one from year to year again. 
but determinable at the end of the first or any other year. 

There is or has been occasional conflict between the numerous 
other authorities, but the present position can be said to be such 
that a tenant cannot, despite Doe d. Monck v. Geeckie, rely on 
an agreement to reduce rent simpliciter. 

The oldest case is, I think, Munn v. Chambers (1607), Yelv. 48, 
an action of trover for tithes. It appeared that tithes had 
originally been demised by the abbey authorities which owned 
them at a rent of £4 a year, but the lessee was to receive an 
abatement of 3s. 4d. for bringing them to the abbey. Owing to 
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some mistake in a deed made after the Reformation, a re-grant 
was made by Queen Elizabeth, in which the rent was described 
as £3 16s. 4d. The plaintiff, having purchased the inheritance, 
discovered the mistake ; and, the dissolution of the monasteries 
having destroyed the covenant, claimed the full amount. It was 
held that he was entitled this: the abatement was merely a 
matter of covenant, and was not * defalked out of rent.”’ 

This authority was followed in 1840 in Davies v. Stacey (1840), 
12 A. & E. 506, a replevin action. The plaintiff had taken 
premises under an agreement which provided: ‘ the allowance 
of the road to the Six Bells’ Yard to be made as usual,”’ and in 
fact in the past tenants of the property had habitually paid the 
owners of the inn mentioned £5 a year for the use of a road, 
and the defendant had allowed this amount to be deducted from 
rent on production of the receipt. But he was held to be 
entitled to the full amount, on the principle laid down in Mason 
v. Chambers. 

These cases do not deal with reductions made to suit the 
tenant’s financial circumstances, but Crowley v. Vitty (1852), 
7 Exch. 319 (in which a number of conflicting authorities were 
reviewed), is a striking illustration of the application of the 
nudum pactum principle to agreements to reduce the rent; the 
more striking because it was the landlords who suffered. They 
had let the defendant a house at £1 a week, the tenancy being 
determinable by four weeks’ notice by either party. In the third 
month of the tenancy the defendant said he could not pay as 
much, and the plaintiffs agreed to accept 16s. a week. A few 
months later the plaintiffs gave notice to quit and issued a 
county court summons for possession. The jurisdiction of those 
tribunals was at that time limited to claims for properties let at 
not more than £50 a year, and the defendant somewhat 
ungraciously moved the High Court for a writ of prohibition, 
which he obtained. Parke, B., held that| there was no surrender 
by operation of law, no new demise, nothing to bind the plaintiffs 
to accept the reduced rent. ‘‘ The transaction is really no more 
than an indulgence on the part of the landlords, which may be 
put an end to at any time.” It will be noted that the learned 
Baron did not suggest that the plaintiffs could have successfully 
sued for the amounts already deducted, but the judgment does 
imply that the original reddendum rent could be made operative 
without notice. 

2arke, B., was very much given to strict interpretation ; but 
in a comparatively recent case (Re Smith and Hartogs, ex parte 
Official Receiver (1895), 73 L.T. 221), Williams, J., took the same 
line. Rent was reduced, as the result of correspondence, in the 
third year of a twenty-one-year lease and payments made and 
accepted at the new rate. But when a receiving order was made 
against the tenants, the landlord distrained for rent as reserved 
by the lease; the Official Receiver paid under protest, and 
claimed the return of the difference. Williams, J.. described the 
effect of the correspondence as ** a mere agreement by the 
landlord that he would not enforce the remedies he had for 
recovering his rent in the event of the instalments agreed on 
being punctually and properly paid.” From which one infers 
that the letters (their text is not given) pointed to a conditional 
agreement: but the learned judge went on to say: *‘ I am not 
at all sure that the contention is not right here that there was 
absolutely no consideration for the agreement,’? which would 
imply that even earlier deductions might be recovered. 

I would finally mention a case which is not much heard of in 
relation to this question of reduction of rent: Holme v. Brunskill 
(1877), 83 Q.B.D. 495 (C.A.). A tenant’s surety claimed to be 
released because, after a notice to quit a farm held on a yearly 
tenancy had been * withdrawn,” the landlord had agreed to 
reduce the rent on the tenant giving up a small part of the land, 
and because he (the surety) had not been consulted. The 
argument on the first point was that a new tenancy had come 
into being. This was rejected by three of the five lords justices, 
but no detailed reasoning is contained in their judgments. A 
somewhat differently constituted majority, however, decided the 
second point in the guarantor’s favour. 








Supreme Court. 
Curistmas Vacation, 1943. 

Notice is hereby given that an Order has been made under Rule 6 of 
Order LXIID closing the offices of the Supreme Court from Friday the 
24th to Monday the 27th December, 1943, inclusive, and also (except as 
regards the Principal Probate Registry at Llandudno, the Personal 
Application Department at Somerset House, and the District Probate 
Registries) on Saturdays the Ist and Sth days of January, 1944. 

The Order does not apply to the District Registries of the High Court, 
each of which will be closed on the same days as the local County Court 
Office. (See Order LXILI, Rule 10.) 





Twelve lectures on ** The Freudian Theory of Delinquency ” by Mrs. Kate 
Friedlander, M.D., will begin at the Institute for the Scientific Treatment 
of Delinquency, 17, Manchester Street, W.1, on Saturday, 8th January, 
1944. Fees for the course, £1; single lectures, 2s. Six lectures on “ The 
Handwriting of Delinquents” by Mr. H. J. Jacoby, will begin at the 
Institute on 14th January, 1944. Fee for the course, 10s. ; single lectures 2s. 





To-day and Yesterday. 
LEGAL CALENDAR. 

November 29.—In his autobiography, Lord Chancellor 
Clarendon relates the circumstances of his departure when he 
was driven into exile. On the morning of the 29th November, 
1667, Charles IL sent him a message through the Duke of York 
advising him to go. ‘* As soon as the Chancellor received this 
advice and command, he resolved with great reluctancy to obey, 
and to be gone that very night : and having, by the friendship of 
Sir John Wolstenholme, caused the Farmers Boat to wait for 
him at Erith, as soon as it was dark he took coach at his house. 
Saturday night. the 29th November, 1667, with two servants only. 
And being accompanied with his two sons and two or three 
other friends on horseback as far as Erith, he found the boat 
ready : and so embarked about eleven of the clock that night, 
the wind indifferently good but before midnight it changed and 
carried him back almost as far as he had advanced.” It was 
three days before he reached Calais and, though it was not the 
port he had chosen, he disembarked. 

November 30.—One of the strange figures that flit across the 
social stage of the eighteenth century is the Polish colonel who 
married a Danish lady, immensely rich, and to live with her in 
Denmark complied with her request to retire from military service. 
In his new country, however, he found himself denied any rights 
over her person and property, and thrown into prison. Ile escaped 
to England and enlisted in the Grenadier Guards as a private 
soldier. His history became known to the King, from whom 
he received a present of £800 and a recommendation to the 
Attorney-General. No doubt by his advice he started proceedings 
in Chancery in respect of £45,000 worth of South Sea stock owned 
by his wife in England and obtained a decree giving him the use 
thereof for life. His next legal adventure was less fortunate, 
for he was defendant in an action, tried in the Court of Common 
Pleas on the 80th November, 1731, for ‘ criminal conversation ” 
with the wife of one Faget and £4,000 damages were awarded 
against him. 

December 1.—On the Ist December, 1892, an unprecedented 
application was made at Bow Street. Charles Mitchell, the 
pugilist, who had been sentenced to two months’ imprisonment for 
assault and had appealed, applied to withdraw his appeal. The 
Chief Magistrate declined to make any order, and when he 
afterwards surrendered himself at Pentonville Prison the governor 
refused to receive him. Before he could succeed in procuring 
his own imprisonment he had to appear at MiddJesex Sessions, 
and formally withdrew his appeal there. 

December 2.—JIn 1819 civil disturbances reached menacing 
proportions in Scotland. Sir Walter Scott. in a letter, relates 
the calling up on the 2nd December of the Edinburgh Volunteers, 
the ** Old Blues,” of which body Charles Hope. Lord Granton, 
Lord President of the Court of Session, was Lieutenant-Colonel. 
* They did not muster very numerous, and looked most of them 
a little ancient. However they are getting recruits fast, and then 
the veterans may fall out of the ranks. The Commander-in- 
Chief has told the President that he may soon be obliged to leave 
the charge of the Castle to these armed citizens. This looks 
serious. The President made one of the most eloquent addresses 
that ever was heard to the Old Blues.” 


December 3..—-On the Srd December, 1753, seven malefactors 
were executed at Tyburn. © They all behaved becomingly but 
Isaac Clarke, who appeared hardened and audacious ; but on the 
sight of the gallows his courage failed him.’ [le was condemned 
to death for highway robbery. 

December 4.—On the [th December, 1779, ** Mary Lloward, 
a hawker of ballads, went voluntarily before the Mayor of 
Kingston and made oath that she and one Isaac Jones, a pedlar, 
were the persons who murdered Mr. and Mrs. Cheney on the 
lith December, 1762, for the discovery of which murder £100 
reward was offered by the inhabitants of Hungerford and the 
same by Ilis Majesty. She said she was driven by the remorse 
of her own conscience to make the discovery, not from matice 
to the man.” 

December 5.—Burke and Hare in Kdinburgh won unfading 
infamy in their trade of body-snatching murderers, and it is 
surprising that their London imitators John Bishop and Thomas 
Williams, detected three years later, should be utterly forgotten. 
They lived in Nova Secctia Gardens and pursued their calling 
about Smithfield and Shoreditch. Their method was to find 
some human derelict whom they took home for the night, produce 
insensibility by means of a drink of beer and rum mixed with 
laudanum and tie a cord to the feet of the victim, whom they 
then plunged head first into a well in the garden. They then 
made the rope fast to the paling and allowed time for the liquor 
to run out of the mouth. Next day they would offer the body 
for sale to the anatomists at the hospitals. After condemnation 
Bishop confessed to murdering two boys and a woman, but 
declared that though he had been a body-snatcher for twelve 
years and had handled 500 to 1,000 corpses, these had always 
been obtained after death. The partners were hanged at 
Newgate on the 5th December, 1831, before 30,000 spectators 
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who cheered for several minutes. Their bodies were afterwards 
dissected, that of Bishop at King’s College, and that of Williams 
at the Theatre of Anatomy in Windmill Street. They were 
publicly exhibited on two days following their execution and 
immense crowds flocked to see their remains. 

DRESSMAKING ASSESSORS. 

During the hearing of a recent case in the Louse of Lords, 
in which a question arose as to the duties of a medical assessor 
in Workmen's Compensation cases, Lord Simon recalled how, 
many vears ago. Judge Bacon, sitting in a London county court, 
where claims by dressmakers, depending on points of fitting, were 
very frequent, used to have a lady in court to act as a sort of 
assessor; She withdrew to see the garment tried on and subse- 
quently giving her opinion on the fit. Perhaps he was the judge 
of whom Sir Harold Morris, K.C., in his book on the Bar, tells a 
story that, in a hotly contested case of this description, he 
suggested that the dress in dispute should be tried on in the 
robing room. When the parties returned to court, every hook 
and button was strained to the uttermost. and the defendant's 
figure was bulging excessively at inappropriate places. The 
judge observed that the garment seemed to be lacking in room, 
but the dressmaker cried: ** She’s got far more underclothes on 
than when I fitted her.’ * You cannot expect me to investigate 
matters of that kind,” said the judge. * It’s a lie, your honour, 
Pll show you,” declared the defendant. starting to unbutton. 


* Pineh her and then you'll see that Um telling the truth,” 
invited the plaintiff. At this point the judge noticed a 


respectable middle-aged woman sitting at the back of the court. 
She consented to investigate what His Hlonmour could not. and 
eventually reported that the defendant was wearing eight vests. 
In Paris, too, there has been a recorded instance of the judges 
calling in a dressmaking expert to report to them on a similar 
question, this time whether the body of a dress corresponded 
with the skirt, as directed by the customer, when it was the 
pattern of the border that had been followed. Her report ran: 
“If it be true in principle that the custom was to make the 
body correspond with the skirt, yet in fact good sense and good 
taste concur in justifying the proceedings of Madame Troyes, 
who, emancipating herself from the traminels of routine, had 
boldly dared to substitute, for the happy accomplishment of 
her object, the rich and tasteful design of the border instead of 
the mean and paltry one of the skirt.” 





Our County Court Letter. 


Damage to Furnished House. 

In Harris yv. Brooks, at Rugby County Court, the claim was tor 
£20 in respect of damage to a furnished house. The latter had 
been let by the plaintiff to the defendant on a verbal agreement 
in November, 1940. The defendant had vacated the premises 
in 1943, whereupon an inventory was taken. Numerous articles 
of furniture, including some glass decanters and some blankets, 
were then found to be missing. Damages were therefore claimed 
for breach of an implied agreement to use the premises in a 
tenant-like manner. The defendant’s case was that no decanters 
were in the house when let. Another family had admittedly 
shared the house for a period, but they had used some of their 
own furniture, including blankets. The house had been broken 
into and, if some of the plaintiff’s goods were stolen, the 
defendant was not responsible. His Honour Judge Forbes 
observed that the arrangements were vague. The tenancy was 
only verbal and the inventory, instead of being taken before- 
hand, was not taken until after the expiration of the tenancy. 
There was evidence of the house being broken into. and this 
had presumably not been done for amusement. The defendant 
had admitted breakages to the value of 9s. dd., and judgment 
was given for the plaintiff for this amount, without costs. 


The Definition of a Warranty. 

In Fraser v. Harrison, at Craven Arms County Court, the claim 
was for damages for breach of warranty. The plaintiff's case was 
that she owned two cows, one of which had run dry. She 
therefore approached the defendant, who owned a large and 
attested herd of milking cows. The plaintiff's evidence with 
regard to negotiating for the purchase of a cow was as follows : 
* T said if she (the defendant) would guarantee it as perfectly fit, 
| would take it. She told me there never had been anything 
wrong with it, and, as far as she knew, there was nothing 
wrong with it.” The plaintiff accordingly bought the cow for £10, 
but it developed Johnes disease, and it had to be slaughtered. 
The defendant denied that her statements constituted a warranty. 
His Honour Judge Samuel, K.C., gave judgment for the plaintiff 
for £10, being the price of the cow, and for £30 as the cost: of 
decontamination of the cowshed. This decision has been 
reversed by the Court of Appeal. Lord Justice Scott held that 
the defendant’s observations meant: “ lam not going to give a 
guarantee.”” No warranty was in fact given. Lords Justices 
Goddard and Luxmoore concurred in allowing the appeal, with 
costs. 


j 





Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Attorney as Administrator. 

(). In July, 1939, A obtained a grant of letters of administration 
with the will annexed as the lawful attorney of B.. In November, 
1939, A assented to the vesting in himself and C of certain freehold 
property, upon trust for sale, and to stand possessed of the 
proceeds of sale upon the trusts of the will. A few days later, 
the property was conveyed by A and C as trustees to a purchaser. 
C had obviously no beneficial interest in the property and he 
does not appear to have been appointed as a trustee with A. 
It has been contended that before A could vest the property in 
himself and C as trustees for sale, (1) A must, as attorney, have 
had express power to appoint C as a trustee, and (2) an appoint- 
ment of C as trustee of the will should have been made and 
abstracted. Please state whether the contention is correct, or 
whether a purchaser or mortgagee of the property is concerned 
to inquire into the matter, or can safely purchase or advance 
money on the security of the property, relying on the assent as 
being legally effected. A could, of course, have sold as adminis- 
trator, and there appears to have been no good reason why an 
assent should have been executed by him. 

A. The two contentions set out in the query are correct. 
A purchaser or mortgagee cannot safely purchase or advance 
money in reliance on the assent. 


Disposal of Fines. 

(. Can you tell us whether a local authority, being the prosecu- 
tors, are entitled to receive the proceeds, after payment of court 
fees, of any fine imposed on a conviction under the Disorderly 
Houses Acts, as amended by the Criminal Law Amendment 
Acts. If so, can you quote us any authority or authorities in 
support of and covering the point. It would seem that art. 13 
(1) (6) of the Overseers Order, 1927, and s. 5 of the Criminal 
Justice Administration Act, 1914, indicate the existence of this 
right, but do not constitute or lead to a direct authority. 

A. In the absence of direct authority, the opinion is given that 
art. 13 (1) (6), quoted in the query, is in sufficiently wide and 
general terms to entitle the local authority to receive the proceeds 
of any fine, in the event of a conviction under the Acts in 
question. 





Sin WALTER ALLEN, 

Sir Walter Allen, K.B.E., Commandant-in-Chief of the 
Metropolitan Constabulary from 1925 until March last, when he 
resigned for health reasons, died on Saturday, 27th November, 
aged seventy-three. He was educated at Trinity Hall, Cambridge, 
and was called to the Bar by the Inner Temple in 1896. 


Mr. IF. H. WILLIS. 

Mr. Francis Henry Willis, barrister-at-law, died recently. He 
was called by the Inner Temple in 1897, and joined the legal 
department of the South, Kastern and Chatham Railway in 1899. 
From 1930-36 he was secretary to the Southern Railway Co. 


Mr. V. S. BOOTH. 

Me. Vincent Strawson Booth, solicitor, of Crowle, Lines, died 
on Thursday, [Sth November, aged sixty. He was admitted 
in 1911. 

Mr. J. W. L. COOPER. 

Mr. James William Loader Cooper, solicitor, and senior partner 
in Messrs. Arnold, Cooper & ‘Tompkins, solicitors, of Chichester, 
died on Wednesday, 17th November, aged eighty-five. He was 
admitted in 1879, and had been Town Clerk and Coroner for 
Chichester, 

Mr. Kk. LLOYD. 

Mr. Edward Lloyd, LL.B., solicitor, and senior partner of 
Messrs. Mdward Lloyd & Co., solicitors, of 31, North John Street, 
Liverpool, died on Sunday, 3rd October last, aged 75. He was 
admitted in L890. 

Mr. G. F. DONNE. 

Mr. George Francis Donne, solicitor, of Messrs. Nye & Donne, 
solicitors, of Brighton, died on Monday, 22nd November, aged 
sixty. He was admitted in 1906. 

Mr. W. WILKINS. 

Mr. William Wilkins, solicitor, of Messrs. Lloughton, Reveley, 
Craven & Wilkins, of Blackpool and Preston, died on Thursday, 
8th November, aged sixty. He was admitted in 1909. 


Sir Albion Richardson, C.B.E., K.C., has been elected Treasurer of 
Gray's Inn for the year 1944, in succession to Mr. N. L. C. Macaskie, K.C., 
who has been elected Vice-Treasurer for the same period. 
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Notes of Cases. 
PROBATE, DIVORCE AND ADMIRALTY. 
Anderson +. Anderson. 
The President. 22nd October, 1943. 
Will—Soldier’s will—Member of the Home Guard 
—Wills Act, 1837 (1 Viet. c. 26), s. 11. 

Motion for the admission to probate of the will, dated 29th May, 1940, 
by the person named as sole executor. There was no contest about the due 
execution of that will, but the defendant sought to set up a “ soldier's 
will” made on or about 25th July, 1941. On that date the deceased 
testator, who was a member of the Home Guard, gave his solicitor in 
Worthing instructions to prepare a will. On Ist August. 1941, the testator 
was accidentally shot dead while giving musketry instruction to Home 
Guard recruits. The defendant alleged that the testator was, at the time 
of giving instructions to the solicitor in Worthing, a “ soldier being in 
actual military service within the meaning of s. 11 of the Wills Act, 1837. 
The platoon of the deceased was responsible for duty in the Angmering 
area, but not in Worthing, but no order to “stand to” had been given 
since November, 1940, and no such order was in force on 25th July, 1941. 
The President first held that the instructions to the solicitor in Worthing 
could operate as a soldier's will unless the dispositions were indeterminate 
pending further discussion. 

The PrestpEent said that the real difficulty in the case was on the 
question whether the deceased was a soldier in actual military service. 
The status of the testator had to be determined as at the time of the death, 
and the circumstances of the death might throw some light on the nature 
of the service. The mere fact that he was or was not ‘nops consilii at the 
time of making the will was not of itself decisive. A solicitor or member 
of the Bar, if on an expedition, could hardly be said to be inops consilii. 
By Army Order No. 94 of 1940, it was notified that trooms in commands at 
home and abroad were on active service within s. 189 (1) of the Army Act 
with effective force from 3rd September, 1939, and so far as the present 
case was concerned the expression * on active service’? must be taken to 
apply because soldiers in this country were * attached to or formed part 
of a force . . . engaged in operations against the enemy ” within s. 189 (1). 
The question of whether or no the testator was a soldier, or, being a soldier, 
was on actual military service, had to be determined in relation to the 
individual, and not in relation to all members of the armed forces of the 
Crown, and must be determined in relation to his service at the time of the 
making of the will (Jn the Estate of Grey {1922] P. 140; In the Estate of 
Rippon [1943] P. 61). The matter had to be determined by the court, and 
was not determined one way or the other by any declaration of military 
‘authority. It was impliedly recognised in Drummond v. Parish, 
2, that service in repelling the invader or rebel need not necessarils 
> overseas. His lordship referred to the Manual of Regulations for the 
Home Guard, ar 1 said that it was important that they were not required 
to give whole-time service, to live away from their homes, or to enrol for a 
period exceeding the period of the present emergency ; but they could be 
required to serve continuously during any period or part of a period or 
while the platoon or other part of the Home Guard to which they 
belong is mustered for the purpose of resisting an actual or apprehended 
invasion, and while so serving to live away frem their homes. The manual 
further stated that members of the Home Guard were members of the 
armed forces of the Crown, and a corresponding amendment was made to 
s. 176 of the Army Act. For operational purposes the Home Guard was 
stated to be under the Commander-in-Chief of the Home Forces, and for 
administrative purposes they were under the Territorial Association in the 
particular zone. Duty, except where mustered, was limited to forty-eight 
hours a month of four weeks, and regard was to be had to the exigencies of 
civilemployment. Duties included assistance to the civil defence authorities 
during air raids. It was impossible to say that this testator, visiting his 
solicitor as a civilian on the date in question, was a soldier in actual military 
service, and that being so, his lordship said that he would pronounce in 
favour of the will of 29th May, 1940, that will having been formally proved. 
His lordship pronounced against the alleged will of 25th July, 1941. 

CounseL: Gilbert H. Beyfus, K.C., and R. 7. Barnard ; Felix C. Denny : 
Geoffrey C. Tyndale, K.C., and 7. J. L. Stirling Boyd. 

Sonicirors : Burton, Yeates & Hart, for Charles, Malcolm & Wilson, 
Worthing : Raymond Barker, Nix & Co. ; C. J.C. Davenport & Son. 

(Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 
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Rules and Orders. 


S.R. & O., 1943, No. 1594/L.34. 
SUPREME COURT, ENGLAND 
Tue Recves oF THE Supreme Court (No. 4), 1943. 
DatrED NOVEMBER 8, 1943. 

1, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred upon me by the Administration of Justice 
(Emergeney Provisions) Act, 1939,* and of ail other powers enabling me in 
this behalf, and with the concurrence of two other Judges of the Supreme 
Court, do hereby make the following Rules of Court under Section $9 of 
the Supreme Court of Judicature (Consolidation) Act, 1925.+ 

1. The following Order shall be inserted after Order 55p and shall stand 
as Order 5S5e: 


PROCEDURE. 


*2 & 3 Geo. 6, c. 78. T 15 & 16 Geo. 5, c. 49. 


“ ORDER LVE. 

PROCEEDINGS UNDER THE PENSIONS APPEAL TRIBUNALS Act, 1943. 

1. General.|—Proceedings on applications under the Pensions Appeal 
Tribunals Act, 1943, for leave to appeal against a decision of a Pensions 
Appeal Tribunal to the Judge of the High Court nominated by the Lord 
Chancellor for the purposes of the Act (hereinafter referred to as ‘* the 
nominated Judge”), and on appeals to the nominated Judge, shall be 
assigned to the King’s Bench Division. 

2. Applications for leave to appeal.|—(1) An application for leave to 
appeal shall be made within twenty-eight days of the date on which 
the decision of the Tribunal was given, and may be made ex parte. 

(2) The application shall be instituted by filing in the Crown Office 
and Associates’ Department a statement in writing setting forth : 

(a) the name and description of the applicant : 

(6) the point of law in respect of which the applicant alleges that 
the decision of the Tribunal was erroneous ; and 

(c) whether or not the applicant has applied to the Tribunal for 
leave to appeal. 

(3) If the application is made with the consent of the other party to 
the proceedings before the Tribunal, that fact that be included in the 
statement. 

(4) Where an application for leave has been made to the Tribunal and 
has been refused, and the applicant subsequently applies for leave to the 
nominated Judge, the Chairman of the Tribunal may furnish to the 
nominated Judge a statement in writing of the reasons for the decision 
of the Tribunal to refuse leave to appeal, and where a statement is so 
furnished a copy thereof shall be sent from the Crown Office and 
Associates’ Department to the applicant. 

(5) The nominated Judge may determine the application on the 
documents without a hearing or may direct that the application: be set 
down for hearing in chambers. 

(6) Where the application is directed to be set down for hearing, 
notice of hearing shall be sent from the Crown Office and Associates’ 
Department to the applicant, and where the application is determined 
without a hearing, a copy of the order shall be sent from that Department 
to the applicant and to the other party to the proceedings before the 
Tribunal. 

3. Appeals.|—(1) An appeal to the nominated Judge against a decision 
of a Pensions Appeal Tribunal as being erroneous in point of law shall be 
instituted by originating notice of motion filed in the Crown Office and 
Associates’ Department within twenty-eight days of the day on which 
leave to appeal has been granted, whether by the nominated Judge or 
by the Tribunal. 

(2) The notice of motion shall state the question of law on which it is 
desired to appeal, the grounds of the appeal, and the date on which 
leave to appeal was granted, and whether such leave was granted by the 
nominated Judge or by the Tribunal. 

(3) The notice of motion shall be served on the respondent, and on 
the Chairman of the Tribunal against the decision of which the appeal is 
brought, at least six weeks before the time fixed by the notice for making 
the motion, 

(4) The Chairman of the Tribunal shall, within twenty-eight days of 
the service of the notice of motion or such further time as the court or 
the nominated Judge may allow, state a case setting forth the facts on 
which the decision appealed against was based and shall file the case in 
the said Department, and shall serve a copy thereof upon the appellant 
and respondent respectively. 

(5) Any party may issue a summons returnable at the chambers of the 
nominated Judge for an order er direction on any matter of procedure, 

(6) At the hearing of the appeal the court shall have power, if it thinks 
fit, to order the case to be sent back to the Chairman of the Tribunal for 
amendment. 

(7) The decision of the court shall be embodied in an order and a cops 
of the order shall be sent by the proper officer to the Chairman of the 
Tribunal and to the appellant and the respondent. 

4. Service on Minister of Pensions.] Service of any document required 
or authorised to be served on the Minister of Pensions in proceedings 
under this Order shall be effected by delivering or sending the document, 
addressed to the Treasury Solicitor, at his office at the Ministry of 
Pensions, Sanctuary Buildings, 18, Great Smith Street, London, 8.\W.1. 

5. Costs.| Notwithstanding anything in Order LXV, Rule 1, no order 
shall be made directing one party to pay to the other party the costs of 
any proceedings under this Order. 

6. King’s Bench Practice io apply.| The ordinary practice and rules 
of the King’s Bench Division shall, in so far as they are applicable, and 
are not inconsistent with the Rules contained in this Order, apply to 
proceedings under this Order.” 

2. In Order LIX, Rule 26a (which relates to applications for attachment 
in connection with proceedings before a court-martial) 

(a) the following paragraph shall be substituted for paragraph (3) : 

(3) Where the application for attachment is made under section 66 
of the Naval Discipline Act or section 126 (1) or (3) of the Army Act 
or section 126 (1) or (3) of the Air Force Act, the certificate issued by 
the president of the court-martial shall accompany the statement and 
affidavits required by Rule 3 (2) of this Order ” ; and 

(6) paragraph (6) shall be extended so as to apply the Rule to 
proceedings before a naval service court formed in pursuance of any 
Order made under the United States of America (Visiting Forces) Act, 
1942, and aceordingly the words * by the United States Army ~ in that 
paragraph shall be omitted. 
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3. These Rules may be cited as the Rules of the Supreme Court (No. 4), 
1943. 
Dated the 8th day of November, 1943. 
We concur. 


Simon, C. 
Caldecote, Cu. 
Greene, M.R. 





. 
Parliamentary News. 
HOUSE OF COMMONS. 
Expiring Laws Continuance Bill [H.C.]. 

Read First Time. 25th November. 
Local Elections and Register of Electors (Temporary Provisions) Bill | H.C. |. 
Read First Time. [25th November. 

Qutlawries Bill [H.C.]. 

Read First Time. 

QUESTIONS TO MINISTERS. 
Roap AccipENTs. UNITED STATES SERVICE VEHICLES. 

Sir Joun MELLOr asked the Secretary of State for War whether the British 
Claims Commission will accept responsibility to British claimants for the 
assessment and settlement of claims arising out of personal injuries and 
material damage caused by American Army vehicles in the United Kingdom 
in the same manner as agricultural claims arising out of American Army 





{24th November. 


exercises. 

Sir James Gricc: I have nothing at present to add to the reply given by 
the Minister of State to my hon. friend the member for Ikeston (Mr. Oliver) 
on 10th November [ante, p. 415]. 

Sir Joux Mettor: Will my right hon. friend explain the reason for the 
distinction between the two 7 

Sir James GricG: No, Sir, not at present. {23rd November. 

War DAMAGE: COMPENSATION FOR MEMORIALS. 

Mr. Hutrcurnson asked the Chancellor of the Exchequer whether he is 
aware that no decision upon the question of the amount of compensation 
to be paid by the War Damage Commission in respect of memorials in burial 
yards destroyed or damaged by enemy action is to be given under the present 
arrangements until the end of the war; that in the absence of any such 
decision persons who are interested in restoring such memorials are in doubt 
as to their future position ; whether he will arrange for a decision upon this 
subject to be announced at an early date and. if necessary, for facilities for 
insurance for such memorials to be made available to those who desire to 
restore them. 

Sir Joun Anderson: It has not been practicable to arrange for the 
separate insurance on a voluntary basis of memorials in burial yards. 
The Treasury has, however, given a direction enabling the War Damage 
Commission to pay for the general restoration of memorials damaged by 
enemy action the parts or materials of which are available on the site and 
which do not require extensive repair: and in the case of destroyed 
memorials, to pay for a plain substitute where this is deemed suitable. 
As in prevailing circumstances it would be undesirable to employ materials, 
labour and transport for the purpose of putting up substitute memorials at 
the present time, it was considered better not to make any public 
announcement on the subject. {23rd November, 


PoWER OF ARREST: DEFENCE REG. S88. 

Dr. MorGAN asked the Home Secretary what classes of persons have been 
given power under reg. 88c to arrest without warrant any person whom 
they have reasonable ground for suspecting to have committed any of the 
offences specified ; to what extent this power of arrest has been used : and 
whether he is satisfied that at the present time this exceptional power is 
necessary. 

Mr. Hersert Morrison: This regulation empowers any constable, 
any member of H.M. Forces, for the purpose of carrying out his duty as 
such, and any person authorised by the Secretary of State to arrest without 
warrant any person whom he has reasonable ground for suspecting to have 
committed any of the offences specified in the second schedule to the 
regulations. So faras | am aware, no persons have been specially authorised 
to act under this regulation. The police are well aware that the powers 
thus conferred on them are to be used only when really necessary for war 
purposes, and the circumstances in which they may be exercised by members 
of the armed forces have been carefully defined by official instructions. 
The answer to the last part of the question is in the affirmative. 

Dr. MorGan asked the Home Secretary why National Service officers have 
been given power of arrest without warrant under reg. 88c ; whether they 
are sworn in as special constables ; what other exceptional powers have 
been granted to them under any Defence Regulation ; to what extent these 
powers have been used ; and whether he is satisfied that at the present time 
such exceptional power is necessary. 

Mr. HERBERT MorRISON : No powers under reg. S8C have been coiuferred 
on National Service officers, nor are they sworn in as special constables. 
Under reg. 8444 a National Service officer, when acting in accordance with 
the regulation as an operational area defence officer, is empowered to 
arrest without warrant any person whom he has reasonable ground for 
suspecting to have committed an offence against that regulation. The 
regulation has not yet been brought into operation, but I am satisfied that 
the exceptional power above described should continue to be held in 
reserve, [23rd November. 
Rent CONTROL. 

Miss Horsprucu, Parliamentary Secretary to the Ministry of Health, 
in a written reply to Mr. Ammon, said the chairman of the Committee on 
Rent Control which had been appointed jointly by the Minister of Health 
and the Secretary of State for Scotland would be Lord Ridley. The 
members would be: Sir Irving Albery, M.P., Mr. Buchanan, M.P., 


Mr. Thomas Cassells, His Honour Judge David Davies, Viscountess 
Davidson, M.P., Mr. A. Endicott, Mr. J. I. Faleoner, Sir A. Hudson, M.P., 
Mr. Hunter, M.P., Mr. Key, M.P., Mr. G. H. Kimpton, Alderman Sir Miles 
FE. Mitchell, Major Owen, M.P., and Mr. D. C. L. Ward. The terms of 
reference were: “To review the question of rent control, including the 
working of the Rent Restrictions Acts, and to advise whether any, and if 
so what, changes are necessary.”” Evidence is invited from individuals and 
organisations in the United Kingdom and should be sent to the Secretary, 
Rent Control Committee, Ministry of Health, Whitehall, 8.W.1. 
[30th November. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 


Consumer Rationing (Amendment) (No. 4) Order, Nov. 17. 

Consumer Rationing. General Licence, Noy. 23, re Supply of 
certain Women’s Footwear. 

Customs. Export of Goods (Control) (No. 9) Order, Nov, 22. 

Fish (Supplies to Catering Establishments) Order, Nov. 13. 

Passenger Traffic entering United Kingdom ‘No. 2) 
Order, Noy. 15. 

Public Entertainments ( Dog Races) (No. 2) Order, Noy. 15. 
(As one publication.) Utility Furniture (Supply and 
Acquisition) (No.3) Order, Nov. 19; Domestic Furniture 
(Control of Manufacture and Supply) (No. 5) Order, Nov. 19; 

Furniture (Utility Mark) (No. 2) Directions, 


E.P. 1608. 
(-P. 1647. 
No. 1636. 
E.P. 1604, 
E.P. 1631. 
. 1635. 
. 1610-2 


Domestic 
Noy. 19. 
PROVISIONAL RULES AND ORDERS, 1943. 
Motor Vehicles, Construction and Use (Amendment) (No. 5) 
Provisional Regulations, Nov. 17. 
COMMAND PAPERS (SESSION 1942-43). 


Prime Minister's Committee of Inquiry 
2t. Hon. Mr. Justice Oliver, 


into 


Detention Barracks. 
M.C.) 


Detention Barracks (Chairman, The 
Report. Oct. 11, 1943. 

Hereford Juvenile Court Inquiry. Report of the Tribunal (Lord 
Justice Goddard) appointed under the Tribunals Inquiry (Evidence) 
Act, 1921. Nov. 16, 1943. 








Notes and News. 


Honours and Appointments. 

The King has appointed The Hon. BHUVANESHVAR PRASHAD SINHA to 
be a Judge of the High Court in Patna in the vacancy caused by the death 
of Judge Brough. 

Mr. Eric Sacus, K.C., has been appointed Recorder of Stoke-on-Trent 
in succession to Mr. H. A. Tucker, whe has been appointed a County 
Court Judge; and Mr. G. H. B. Srreatreitp, K.C., has been appointed 
Recorder of Kingston-upon-Hull, in succession to Mr. C. P. Scott, K.C., 
now Recorder of Leeds. ° 


Notes. 
Jeaumont, K.C., has been elected a 
of Lincoln’s Inn in place of the late Mr. Justice Farwell. 
The Magistrates’ Association, in consultation with the Home (Oftice, is 
organising a series of conférences for magistrates on the juvenile court 


Sir John William Fisher Bencher 


panel. 

The abolition of corporal punishment was demanded by the National 
Council of Civil Liberties at a conference held in London on Saturday last. 
The conference also urged a new system of appointing magistrates to 
juvenile courts, payment to magistrates for loss of time and out-of-pocket 
expenses, and obligatory release from work to make the appointment of 
more working-class magistrates possible, a retiring age of sixty-five, and a 
course of training before sitting in a juvenile court. 





Court Papers. 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 
MICHAELMAS SITTINGS, 1943. 


ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL 
ROTA Court I. 
Reader Mr. Andrews Mr. Jones 
Hay Jones Reader 
Harris Reader Hay 
Blaker Hay Harris 
Andrews Harris Blaker 
Jones Blaker Andrews 
Group B. 
Mr. Justice Mr. Justice 
MORTON UTHWATT 
Witness Non-Witness 
Reader Mr. Hay 
Hay Harri- 
Harris Blaker 
Blaker Andrews 
Andrews Jones 
Jones Reader 


Mr. Justice 


DATE. 
BENNETT 


Monday, Dec. 6 Mr 
Tuesday, 
Wednesday, 
Thursday, 
Friday, 
Saturday, 
GROUP A. 

Mr. Justice Mr. Justice 

SIMONDS COHEN 
Non- Witness Witness 
Monday, Dec, 6 Mr. Harris Mr. Blaker Mr. 
Tuesday, . 7 Blaker Andrews 
Wednesday, Andrews Jones 
Thursday, Jones 
Friday, Reader ) 
Saturday, Hay Harris 


DaTE 




















